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The Research on the effectiveness of the legal protection system of the accused
in Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia was con-
ducted by the Helsinki Committee for Human Rights in Republika Srpska and
partner organizations in the region in the period of September 2015 - January

2016. This research was realized within the project: Enhancing the protection of

the rights of the accused in Albania, Bosnia and Herzegovina, Kosovo, Macedonia

and Serbia which aim is to contribute to reinforcing the system of legal protec-
tion of the accused in five countries in the region. Implementation of the project
is financially supported by the American Agency for International Development
(USAID) through the project: Balkans regional rule of law network (BRRLN).

THE OVERALL RESEARCH
IS AVAILABLE ON CD on page 39
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Enhancing the protection
of rights of the accused in
Bosnia and Herzegovina

Policy Paper

1. Summary

This Policy Paper has the intention to offer the best possible solution for
the reform of ex-officio defence system in Bosnia and Herzegovina. All
the facts and evidence base is taken from the document Comparative
analysis on the criminal defence advocacy in Albania, Bosnia and Herze-
govina, Kosovo, Macedonia and Serbia, which was created by the Balkans
Regional Rule of Law Network (BRRLN) in February 2014.

The policy recommendations from the document refer to several key top-
ics identified by the stakeholders in all five countries which were subject
of the research. These topics are: appointment of ex-officio lawyers, pay-
ment to ex-officio lawyers and competences of ex-officio lawyers. Each
of these topics is crucial for the reform of the entire system as well as for
ensuring protection for people who are accused and need legal assistance.
The Paper proposes solutions that are formulated based on the feedback
received from the broad consultation process conducted by the Helsin-
ki Committee for Human Rights in the Republika Srpska in Bosnia and
Herzegovina.

The proposed solutions require certain legislative changes, but far more
changes in the existing practice of the ex-officio defence system in BH.
The Paper also proposes deeper involvement of the Bar Associations from
all parts of BH in decentralizing the ex officio defence system and in se-
curing expertise and efficiency in protecting human rights of people who
are before courts.
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2. Introduction

The research on the effectiveness of the legal protection system of the ac-
cused in five countries in the region was conducted within the project
“Enhancing the protection of the rights of the accused in Albania, Bosnia
and Herzegovina, Kosovo, Macedonia and Serbia”. This project has been
implemented by the Helsinki Committee for Human Rights in Republika
Srpska in cooperation with partner organizations in the respective coun-
tries with the aim to contribute to reinforcing the system of legal protec-
tion of the accused in five countries in the region. The starting point for
the realization of this research is the document Comparative Analysis on
the Criminal Defence Advocacy in Albania, Bosnia and Herzegovina, Koso-
vo, Macedonia and Serbia, which was conducted in February 2014 with-
in the program “Balkans Regional Rule of Law Network (BRRLN)”. The
pursuance of the analysis was used to determine how the establishing of a
regional network of defence lawyers can contribute to the establishment
of a strong, independent and effective advocacy in criminal defence. The
evidence base for this Paper was this Comparative analysis.

The results of the performed comparative analysis on the criminal de-
fence advocacy in five countries in the region and the work of members of
the expert work groups that discussed problems in the functioning of the
criminal defence, showed that all five countries in the region are facing
serious challenges to ensure the quality of access to justice for all citizens.
In accordance with the recommendations of the aforementioned analysis,
it is necessary to identify the most important issues affecting the establish-
ment and functioning of a transparent system of ex-officio defence. This
is particularly needed in the areas of appointment of ex-officio lawyers,
payment of fees to lawyers engaged, ensuring competences of appointed
lawyers that are needed for providing effective defenceto accused persons
as well as exploring possibilities for setting up alternative models in ex-of-
ficio defense.

In accordance with criminal law provisions in Albania, Bosnia and Her-
zegovina, Kosovo, Macedonia and Serbia, free legal assistance is provided
to all persons that are accused for certain crimes and who are not able to
pay for a lawyer. However, the experience so far has shown that all five
countries are facing problems of implementing the law in practice and
ensuring adequate access to justice for all citizens. The most significant
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problems in providing adequate ex-officio defence for the accused are
mostly reflected in the lack of transparency in the appointment of ex-offi-
cio lawyers, inadequate compensation for the appointed lawyers, as well
as in their insufficient competence in providing defence for the suspect/
defendant.

The subject of the research is to assess the existing legislation and prac-
tice in providing ex-officio defence in Albania, Bosnia and Herzegovina,
Kosovo, Macedonia and Serbia, with reference to existing international
standards and practices in this area. Thus, the focus of the research will
be on the appointment, payment and competencies of lawyers, who pro-
vide ex-officio defence for the suspect/defendant. Bearing in mind that
members of minority/vulnerable groups often face problems in exercising
their right and to receive adequate legal representation in criminal cases,
a special segment of the research will be devoted to these issues.

The aim of the research is to identify the most significant obstacles and
challenges to the establishment of a transparent and efficient system of
ex-officio defence in accordance with the national and international stan-
dards in all five countries and to define recommendations for improving
the existing ex-officio defence system in the region in order to improve the
quality of legal representation of the suspect/defendant. The basic premise
is that the reforms implemented in the field of criminal legislation in all
five countries have not achieved the expected results as well as that there
are problems in the functioning of ex-officio defence system that signifi-
cantly harm its efficiency and affects negatively the effective defence of
suspect/defendant in criminal proceedings.

Bosnia and Herzegovina, among other countries, accepted the obligation
to adjust its legal system with the standards of the Council of Europe and
with the EU. The judicial reform in BH started in 2003. Although a num-
ber of significant reforms have been conducted, inter alia, in the field of
the Criminal procedural law, reports of relevant institutions/organiza-
tions indicate that the criminal procedural law system is still not entirely
functional and it does not fully ensure adequate protection and assistance
to all persons that need legal protection throughout the entire criminal
proceeding.

The relationship between the lawyers and their clients is regulated by inter
alia the Codes of Ethics of Bar Associations and by the Law on Advocacy.
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According to these documents and international standards in this field,
lawyers are obliged to provide effective legal assistance for the suspect/
defendant who cannot pay for services. When it comes to fulfilment of
these obligations in practice, lawyers in BH have been faced with diverse
problems. There is no transparent mechanism by which ex-officio lawyers
are appointed and paid. Further, their fees are usually not paid on time.
Lawyers believe that the appointment, payment and competence develop-
ment of ex-officio lawyers needs to be enhanced as it is burdened by the
lack of transparency, corruption and inequality which harms the profes-
sion of lawyers, but far more important it harms the rights of the suspect/
defendant to be properly legally represented and protected. Despite the
fact that there are some organizations providing free legal aid it is much
more often in civil then criminal cases. Further, there is still a significant
level of misunderstanding between lawyers and CSOs that provide free
legal assistance in the country.

3. Problem description

Appointment of ex-officio lawyers: Although large amounts of money have
been allocated for funding ex-officio defence in BH in recent years, the
data available from practice indicate that only few favoured lawyers, for
whom it is often claimed that they obtain the cases on the basis of person-
al contacts, have the greatest benefit from providing ex-officio defence.
The existing BH legislation does not guarantee a fair distribution of ex-of-
ficio defence and it often happens in practice that only few lawyers ap-
pear as ex officio defence lawyers. At the same time, there are prominent
lawyers with many years of professional experience in the field of crim-
inal law, who have never been appointed as ex-officio defence attorneys.
Also, it happened in practice that, even though lawyers are invited by an
official body to work as ex-officio attorneys, it is usually emphasized that
they have to come to the court immediately, which in most cases is not
manageable (due to, for example, geographical distance, the fact they are
currently outside the state or have already scheduled trials).

The Criminal procedural codes in Bosnia and Herzegovina stipulate that
under certain legally defined circumstances, the suspects/accused must
be introduced to a list of ex officio defence lawyers if they can’t protect
themselves or can’t hire a lawyer. This has to take place during the suspect/
accused first court appearance, during the discussion whether the sus-
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pect/accused will be kept in custody and at the moment when the suspect/
accused receives the indictment. The suspects/accused must be given the
chance to independently choose a defence attorney who will represent
them. Although judicial employees are prohibited from suggesting or in-
fluencing the suspects/accused in any way in the choice of the ex-officio
defence attorney, in practice it happened that some of the suspects/ac-
cused have not had the opportunity to independently choose their defence
attorney; they were assigned a defence attorney without their knowledge
or the court did not accept their choice of ex-officio legal representative.

Also, it happened in practice that certain officials “suggest” or “promote”
certain lawyers to suspects and the suspected individuals often appear
before the court with the already pre-selected name of the defence at-
torney even before he/she was offered the official list. In these cases, it
is obvious that the choice of an ex officio lawyer has been suggested to
suspects/accused, but these assertions are very difficult to prove. Court
transcripts from interrogations often do not contain enough information
on the choice of a lawyer. They mainly state two information related to
the issue, one is that the suspect/accused was presented with the list of
ex-officio defence attorneys and the other that the suspect/accused has
chosen ex officio defence by stating the name of the legal representative.
As the suspect/accused does not need to confirm the accuracy of these
statements by his/her signature, it cannot be argued that his/her right to
independently choose ex-officio attorney has been fully respected.

The experience from the current practice shows different examples of
irregularities in the appointment of ex-officio attorneys conducted by
various official bodies. It has been often stated that the legal provision,
which allows the suspect to choose a defence attorney, is actually one of
the problems. However, the practice indicates that in fact there is no real
possibility for the suspect to choose a lawyer. Situations, in which excel-
lent lawyers have very few or no ex-officio defence cases, indicate that this
is not the result of the suspect’s/accused independent will but rather a mix
of different influences - the influence of the police officers, the prosecutor,
the court or of the court police.

All these statements show that there is a justification for perceiving cor-
ruption in the process of appointing ex-officio defence lawyers, what
harms all those lawyers who perform their job professionally, conscien-
tiously and correctly. However, in this case the court cannot influence the
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situation when a suspect/accused appears at the hearing, at which it is
being decided on the choice of an ex-officio defence attorney, with the
already pre-selected name of defence attorney whom he/she wants to hire.
The court must respect the provisions of the Criminal Procedural Code,
where the suspect is given freedom of choice of a defence attorney, al-
though in some cases there are indications that this right is abused. Also,
in practice there have been cases in which the suspect/accused would hire
a lawyer on his/her own, and then, after two or three actions taken by the
lawyer, the suspect/accused would declare that he/she does not have mon-
ey to pay the lawyer. So, the court assigns the same lawyer as an ex-officio
defence.

Until 2009 the Criminal Procedural Code of Bosnia and Herzegovina al-
lowed the court chamber to choose an ex-officio defence attorney for the
suspect/accused when the suspect/accused refuses to do so. After amend-
ments to the Law, in cases when the suspect/accused refuses to choose
an ex officio defence attorney, the attorney will be appointed following
the order given in the list of lawyers. Although this amendment to the
Law should have allowed equal chances to all lawyers, in practice it still
occurs that only few lawyers are appointed again. According to existing
legal provisions, one of the arising problems is the possibility that the sus-
pect/accused can have more engaged lawyers while there is a limit when it
comes to the ex-officio defence - one suspect, one defence attorney. Thus
it happens in practice that there are cases in which there are up to ten sus-
pect/accused, where the defence attorney is paid for each of them, which
unnecessarily creates enormous costs.

Although a large number of lawyers appear on the lists of attorneys, in
general only a small group of lawyers are known for their ex officio repre-
sentation in criminal trials and they are the most frequently selected ones
by suspects/accused of poor economic possibilities. The lawyers who are
frequently selected for ex officio representation take over many cases and
thus have an income substantially above the average for a lawyer in BH.
Legal representation in hundreds of cases by only one lawyers raises justi-
fied doubts on the quality of defence that is offered to defendants.

Payment to ex-officio lawyers: A lawyer is entitled to receive payment for
his/her work according to the tariff which is established by the Bar As-
sociation in cooperation with the Ministry of Justice. The amount of re-
ward for the work of lawyers is based on the type of procedure, the action
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taken, the value of litigation or the prescribed penalty, as well as other
parameters established by the tariff. Decisions on court expenses made by
the court and other authorities determine the amount of compensation
for legal assistance performed by a lawyer, according to the tariff which
was in force at the time of providing legal aid. After the completion of a
judicial proceeding, a lawyer compiles the amount of expenses for his/her
work, which is approved by the relevant court before the payment is done.
However, in practice lawyers are waiting to receive payments up to several
years due to insufficient budget funds.

Following the practice of some countries in the region, the Law on Ad-
vocacy of Republika Srpska foresees that the amount for paying defence
lawyers will be determined by the RS Government and in accordance
with the proposal of the Minister of Justice. Further, it is foreseen that
the Government approves amendments to the Law on the amount of fees
and payments of ex-officio lawyers by respecting the deadline of 60 days
after the Law has came into force. But these amendments have not been
made public, yet. It has been stated that one of the reasons for the delay
of publication of the amendments lies in the fact that the costs for ex-offi-
cio defence are paid from the entity budget and that the RS Government
wants to keep a certain influence on the determination of he amounts as
it has in all other cases where the funds are paid from the budget. Further,
it has been stated that the ex-officio defence lawyers have certain benefits
compared to the lawyers who have not been appointed based on these
grounds.

Ex-officio lawyers’ fees in Bosnia and Herzegovina are paid in accordance
with the Decision of the Court of BH as well as the tariffs determined by
the relevant Bar Associations. Therefore, ex-officio defence lawyers charge
their services in accordance with the existing tariffs for criminal proceed-
ings (100%), what represents significant expenses for budgets on all levels
in Bosnia and Herzegovina. In accordance with this, BH is an exception
compared to other countries of the region, where the fees for defence law-
yers are mostly paid in the amount of about 50% of the tariffs established
by the Bar Association. Most of the contacted lawyers agree that the exist-
ing tariffs for ex-officio defence lawyers are high and put a significant bur-
den on the budgets. They agree that the payments should be adjusted to
the economic situation in the country. Further, ex-officio defence seems
to be attractive to some lawyers as it offers them the possibility for profit
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that is mostly beyond the average income in the country. In spite of differ-
ent initiatives for decreasing the existing tariffs, started even by lawyers,
significant steps in this regard have not been made so far.

The lack of funds in the budgets is one of the main reasons stated for de-
lays of payments to ex-officio defence lawyers. Besides that, some lawyers
stated that there is a possibility that some costs will never be paid due to
obsolescence of financial claims. However, lawyers are obliged to pay tax-
es to the state regardless of the delay of payments for conducted ex-officio
defence.

The delays of payments of ex-officio defence to engaged lawyers might
influence the quality of defence and thus the rights of the suspect/accused
to a fair trial and legal representation. Experiences from the practice show
that ex-officio defence lawyers that represent the accused in front of can-
tonal and district courts waited for the refund of their costs for several
years and use their own funds to pay the defence. Tariffs for lawyers in
the Court of BH are significantly lower in comparison to other courts,
although this institution deals with the most serious crimes. However, the
compensation for the work of a lawyer before the Court of BH are regular
and that is one of the main reasons why certain lawyers more often have
accepted the cases before this court. Information received from lawyers
show that this tariff is acceptable mostly for colleagues who live in and
around Sarajevo, where the seat of the Court of BH is as the trials last
shorter, the tariff is significantly lower in comparison to other courts, the
presence at hearings is only paid once, what affects the abilities of lawyers
who come from other places of BH to participate in the trials.

Competences of the ex-officio lawyers: In accordance with the existing laws,
lawyers are obliged to constantly participate in professional trainings and
obtain new knowledge and skills that are needed for professional, inde-
pendent, efficient and ethical conduction of their advocacy work and that
are in line with the programs for professional trainings of the Bar Associ-
ation. The Bar Associations in the Republika Srpska and Federation of BH
are primary responsible for the professional training and development of
the lawyers. Regarding this issue, FBiH Bar Association organizes training
sessions for lawyers, but primarily encourages them to attend seminars
organized by relevant institutions on changes in law, including the sem-
inar on criminal law organized by the Court of BH. The RS Bar Associa-
tion organizes discussions on legal issues at its annual conference.
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The list of lawyers who are authorized to represent the suspect/accused
before the Court of BH is established and updated by the Criminal De-
fence Section (OKO) on a monthly basis. In order to ensure the highest
standards of representation of the suspect/accused, the Court of BH re-
quires lawyers to demonstrate their knowledge of relevant law before they
are included on the list or they are allowed to appear before this Court.
The applicant for the list must be member of the Bar Associations in the
RS or FBH and must possesses at least 7 years of working experience as
a lawyer, judge or prosecutor in legal matters in order to be appointed
as the only lawyer or primary lawyer. When it comes to the knowledge
criteria, lawyers must possess knowledge and expertise in relevant areas
of law in accordance with the criteria published by the OKO. The War
Crimes Chamber of the Court BH requires all lawyers defending persons
charged with war crimes, who have less than seven years’ experience and/
or have never represented a person accused for war crimes, to complete
a special one-day training course. These knowledge criteria can be met
by relevant experience or participation in an alternative training that is
provided by OKO while it has been required for the War Crimes Chamber
lawyers only.

This system has been working for the previous 10 years and it has been
considered as one of the best options regarding the criteria for the ap-
pointment of defence lawyers in criminal cases in BH. Until now, approxi-
mately 250 lawyers have been certified by OKO to participate in war crime
trials before the Court of BH. In addition, a number of NGOs have coop-
erated with the Bar Associations in the RS and FBH as well as with the
government bodies in order to provide trainings for lawyers and other le-
gal professionals. In cases when lawyers do not fulfil the standard criteria
for appearing in Court of BH, the Law of the Court of BH has a provision
for lawyers to be specially admitted. Judges will also be able to specially
admit lawyers from BH who are not on the list of authorized lawyers when
it is in the interest of justice to do so, and Judges can also specially admit
foreign lawyers, when their expertise and fair trial rights demand it. Any
application for Special Admission must be submitted to the Court.

Quality defence of the accused persons can be provided only by law-
yers who have relevant professional knowledge and experience. In order
to increase both the competence of lawyers and the quality of defence,
it is necessary to organize trainings for lawyers at lower courts (district
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and cantonal) and create mandatory continuous legal education. When
it comes to the quality of ex-officio defence, it happens in practice that
lawyers have more hearings during a day, so it is practically impossible to
prepare an adequate defence for each case. In such a situation, a suspect/
accused cannot have a quality defence.

Information or facts that might be of relevance for the defence have to
be made available to the defence lawyer. The defence lawyer, suspect or
the accused have the right to make copies of all files or documents after
the sentence has been issued. However, in practice, lawyers involved in
defending the suspect or the accused persons pointed out that the pros-
ecutor does not allow them access to the case file or the evidence prior
to the issuance of the verdict. For instance, lawyers that are involved in
defending suspect/accused in war crimes trials before the Court of BH
asserted that the case related documents have been given to them on CD
during the hearing while lawyers are not allowed to bring their laptops to
court rooms. In addition, some evidence has been declared as classified
pursuant to the Law on the Protection of the classified data. Based on this,
only the prosecutor and court are allowed to see this evidence what could
be a serious problem for the suspect/accused because it is impossible for
the lawyer to present the defence without seeing the evidence against the
defendant. All these factors could affect the quality of defence.

4. Proposals for improvement

» Introducing standards on limiting the number of ex-officio de-
fences taken over on the annual basis

Within the already existing ex-officio defence system, in order to solve the
problems related to the appointment, it is necessary to limit the number
of the ex-officio defences at taken over on the annual basis by one lawyer.
This annual limitation would influence the following:

® A more transparent usage of the list of ex-officio defence attorneys,
which would imply that the defence attorneys would be chosen
according to the fact whether and to what extent they realised the
allowed annual number of cases, which they took over ex-officio
defence attorneys. That would influence the decrease in choosing
only “several favored lawyers”
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= The lawyers are not able to realise the quality in individual legal
proceedings if they are preoccupied by a great number of cases they
have taken over. The limitations in the number of allowed cases on
the annual level would provide enough time for defence attorneys
to qualitatively prepare themselves for cases which they are chosen
for as ex-officio defence attorneys.

Establishment of one of the two ways of controlling the record of the lim-
ited number of cases per year, which an ex-officio lawyer takes over:

I. Therecord on the number of the taken over ex-officio defences itself is
managed by the court, so according to this, it is necessary to improve
the CMS in the way that it includes the following data:

= Data on the current engagement/availability of the lawyers from the
list;

= Data on the number of ex-officio cases taken over by one lawyer
(taking into consideration the allowed number of cases on the an-
nual level);

B Data on the duration of the taken over ex-officio cases before the
courts.

The choice/appointment of an ex-officio defence attorney should be per-
formed in the following way - the Court would take a randomly-sorted
list of available lawyers from the CMS (this way, the arrangement of law-
yers listed by name/surname would be avoided). In this case the judge,
who is in charge of the case, would provide a suspect/defendant with a
list of lawyers taken from the CMS and enable the suspect/defendant to
choose an ex-officio defence attorney from the offered list.

II. The other way of recording the number of the ex-officio defences tak-
en over is managed by the Bar Association (FBIH) via computer soft-
ware in the following way:

= To connect the courts in Bosnia and Herzegovina and Bar Associa-
tion in Bosnia and Herzegovina by the designed computer software,
in a way that the record on the appointment of ex-officio lawyers
is entered in the aforementioned mentioned software. Admission
to the software would be given to courts and the Bar associations.
The results on the record and the number of the cases taken over
by lawyers would be updated and uploaded on the Bar Association
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website. This way there would be a more transparent insight on the
list of the ex-officio cases taken over by the individual lawyers.

» Introducing the so called “conflict of interests” in choosing an
ex-officio defence attorney and increased control by the Court
for checking the property card of the suspect/accused

It happens in practice that the suspect/accused chooses his/her lawyer by
his own choice by given mandate to an attorney, where the suspect/ac-
cused himself pays for the services of the lawyer/defence attorney. After
the primarily choice of a lawyer,\during the proceeding before the court,
the suspect/defendant cancels the mandate given to his/her lawyer and
requests from the court to appoint him/her an ex-officio lawyer. While
choosing from the list of the offered lawyers, he/she chooses the same law-
yer who he/she had chosen primarily due to a given mandate to a lawyer.
In these cases it is needed to perform a detailed analysis of the suspect/
accused personal property in order to truly determine his property status
and avoid fraud by the suspect/accused and the lawyer. When the ex-offi-
cio lawyer is chosen, the payment of this legal representation is made by
the state/entity.

According to the above mentioned problems which are happening in
practice, it is necessary to introduce a rule which would forbid that a once
chosen lawyer by mandate cannot later be the ex-officio lawyer in the
same case and proceeding before the court (“conflict of interests”). The
court would be the control mechanism in the implementation of this stan-
dard. The introduction of this standard would influence the following:

= The significant decrease of financial means form the state budgets
for payments of ex-officio lawyers;

= The proper usage of the list of ex-officio lawyers in order to decrease
the appointment of only several “chosen and favoured lawyers”;

= Control by the court would be consistent in the field of checking the
property card delivered by the suspect/accused.

» The greater responsibility of the courts in Bosnia and
Herzegovina

The most obvious question when it comes to the protection of defendant’s
rights is the appointment of an ex-officio lawyer. The existing practice en-
ables the appearance of corruption and seriously endangers the defen-
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dant’s rights. This topic requires public discussion and a full participation
of all actors. In order to prevent corruption and unequal treatment of law-
yers, one of the possible solutions would be a strict prevention of corrup-
tion practice, as well as a greater involvement of courts in preventing and
sanctioning corruptive actions. This implies a rigorous struggle against
corruption, frequent contacts between the court and the Bar Association,
as well as the administrative and criminal proceedings against the court of-
ficials and lawyers, who are part of illegal actions. This solution is fast and
does not require changes of the existing laws and it does not impose addi-
tional expenses to the budgets. On the other hand, this solution requires a
high level of integrity and awareness when it comes to the significance of
the rule of law among all the relevant persons, who are making decisions
in courts and Bar associations. This is hard to expect in countries where
the level of democracy and legal tradition is not sufficiently developed.
Unfortunately, all Balkan countries belong to this group of countries, in-
cluding Bosnia and Herzegovina.

» Updating the lists of ex-officio lawyers in the Bar Associations

The other possible solution requires certain legal changes and introduc-
tion of new mechanisms for the improvement of appointment practice of
ex-officio lawyers. The most important part of this solution is to strength-
en the role of the Bar Associations. Firstly, it is necessary to update the
list of ex-officio lawyers more regularly (several times per year). The Bar
associations need be a constituent part of appointment process and their
role is very important in providing a fair appointment system. The system
which provides a fair treatment of lawyers is not important only for law-
yers, but for the rights of defendants, as well. A defendant needs to have
the possibility to be represented before court by lawyers chosen in a fair
and transparent process and not through a process based on corruption.
The corrupted appointment system produces a lower level of quality and
seriously endangers the rights of persons who are part of a court proceed-
ing. It also breaks the whole system of the rule of law and the protection
of human rights in the country.
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» Introducing the criteria for registration of lawyers on the list of
ex-officio defences

Another important thing is the establishment of a special list of lawyers
in criminal proceedings. This list would enable the suspect/accused to
choose the most qualified lawyers and in that way their rights to the most
professional legal defence would be met. The undisputed right of every
person is to choose a lawyer of the highest quality who will represent that
person in court. The fact that a certain person cannot (for any reasons)
pay for a lawyer does not mean that the quality of service should be lower
or not the same as for the person who can afford a lawyer. While creating
the best possible list, it is necessary to establish the criteria based on which
only those lawyers, who fulfil these criteria, would be included on the
list of lawyers who can be appointed as ex-officio lawyers. These criteria
should include the following:

= Work experience as a lawyer;

= Presence at obligatory educations which are realised by the Bar As-
sociation in Bosnia and Herzegovina, as well as by other institu-
tions for the education of lawyers (for example, the Department for
Criminal Defence).

The establishment of criteria should be regulated by the Law on Criminal
Proceeding or other legal provisions, as well as adequate entity laws on
advocacy.

» Identical fees for all ex-officio lawyers in the whole country

In order to improve the overall situation in the ex officio defence, it is
necessary to change the payment procedures for ex officio lawyers. The
majority of problems in the current practice could be solved by a con-
sistent law implementation. Some problems, however, require new legal
provisions. Also, the tariff should be uniform in the whole country and all
the courts should have the same tarift for the same legal actions. The tariff
should be considered in details due to the fact that currently there are cer-
tain inconsistent solutions (certain legal actions taken by lawyers are not
paid at all, however, some others are too expensive). The existing practice,
which includes payment after the trial, is unacceptable and unfair, keep-
ing in mind the possibility of duration of a court proceeding in Bosnia
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and Herzegovina. The payments should be made several times during the
court proceeding or on a monthly basis.

» Complete responsibility of Bar associations regarding the
obligatory education and keeping records on competencies of
ex-officio lawyers

Training and improvement of ex-officio lawyer’s skills are an import-
ant part of the entire system reform. Lawyers who are not professional
enough could cause serious damage to the suspect/accused and signifi-
cantly endanger essential rights of the suspect/accused. The whole system
of developing knowledge and competency of ex-officio lawyers should be
the responsibility of Bar associations in Bosnia and Herzegovina. The as-
sociations should organize trainings and other forms of education which
would be obligatory for all lawyers, but also keep records on all lawyers
in that context. These records should have precise data on lawyers’ specif-
ic knowledge and skills, their experience in special proceedings, as well
as a clear assessment of results achieved during the education. Trainings
should be specialised, and there should also be a minimum of knowledge
and competency of a lawyer regulated by a policy of the respective Bar
association. One of possible solutions is to establish a special sector within
the associations, which would be responsible for designing and realising
education of ex-officio lawyers.

3. Recommendations

In order to achieve all results from this document, it is necessary to per-
form the following practical steps:

» Introduce the standard of limiting the number of ex-officio de-
fences taken over by one single lawyer on the annual level;

» Introduce the so called “conflict of interests” in choosing an
ex-officio defence attorney, i.e. a defence attorney with given
mandate cannot be an ex-officio defence attorney in the same
case, if during a proceeding the suspect/accused declares that
he/she cannot pay further defence himself/herself. The excep-
tions should be possible only in cases when the court estab-
lishes that it is in the interest of justice;
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» Update the lists of ex-officio lawyers in the Bar Associations,
monitoring the occupancy of lawyers, their achieved results,
skills and knowledge;

» Introduce the criteria for registration of lawyers on the list of
ex-officio defences, which refer to their specific competencies
and knowledge that will be documented;

» Identical fees for all ex-officio lawyers in the whole country;
» Establish complete responsibility of the Bar associations re-

garding the obligatory education and keeping records on
knowledge and skills of ex-officio lawyers.
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Unapredenje odbrane po
sluzbenoj duznosti u Bosni i
Hercegovini

Policy dokument

1. Rezime

Ovaj Policy dokument ima za cilj da ponudi najbolje moguce rjesenje za
reformu sistema odbrane po sluzbenoj duznosti u Bosni i Hercegovini. Svi
podaci preuzeti su iz dokumenta Komparativna analiza krivicne odbrane
po sluzbenoj duznosti u Albaniji, Bosni i Hercegovini, Kosovu, Makedoniji
i Srbiji, koju je sacinila Balkanska regionalna mreza za vladavinu prava
(BRRLN) u februaru 2016. godine.

Prijedlozi iz ovog dokumenta odnose se na nekoliko klju¢nih tema koje
su identifikovane od strane aktera u svih pet zemalja, a koje su bile pred-
met istrazivanja. Te teme su sljedece: imenovanje advokata po sluzbenoj
duznosti, pla¢anje advokatima po sluzbenoj duznosti i stru¢nost advokata
po sluzbenoj duznosti. Svaka od ovih tema vazna je za reforme ¢itavog
sistema, kao i za garancije ljudima koji su optuzeni i kojima je potrebna
pravna pomo¢. Ovaj dokument pruza rjesenja u skladu sa povratnim in-
formacijama dobijenim tokom Sirokih konsultacija koje su sprovedene u
Bosni i Hercegovini, a koje su organizovane od strane Helsinskog odbora
za ljudska prava u Republici Srpskoj.

Predlozeno rjeSenje iziskuje odredene izmjene legislative, ali iziskuje
daleko vi$e promjena u postojecoj praksi i primjeni sistema odbrane po
sluzbenoj duznosti u Bosni i Hercegovini. Ovaj dokument takode pred-
laze sveobuhvatnije ukljuc¢ivanje advokatskih komora iz svih dijelova BiH,
kao i ve¢u odgovornost ovih institucija kako bi se decentralizovao citav
sistem i obezbijedila bolja stru¢nost i efikasnije procedure za zastitu ljud-
skih prava lica u sudskim postupcima.
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2. Uvod

Istrazivanje efikasnosti sistema pravne zastite optuzenih u pet zemalja
regiona sprovedeno je u okviru projekta “Unapredenje sistema zastite
odbrane po sluzbenoj duznosti u Albaniji, Bosni i Hercegovini, Kosovu,
Makedoniji i Srbiji. Ovaj projekat sproveden je od strane Helsinskog
odbora za ljudska prava u Republici Srpskoj u saradnji sa partnerskim
organizacijama u regionu sa ciljem da se doprinese jacanju sistema pravne
zadtite optuzenih u pet zemalja u regionu. Polazna tacka za realizaciju ovog
istrazivanja je dokument Komparativna analiza o krivicnoj odvokaturi u
Albaniji, Bosni i Hercegovini, Kosovu, Makedoniji i Srbiji, koji je napravljen
u februaru 2014. godine u okviru programa “Balkanska regionalna mreza
za vladavinu prava” (BRRLN). Analiza je iskoriStena kako bi se odredilo
na koji nacin bi uspostavljanje regionalne mreze advokata odbrane mo-
glo doprinijeti stvaranju jake, nezavisne i efikasne odbrane u krivi¢nim
postupcima. Rezultati sprovedene komparativne analize o zastupanju
osumnyji¢enih/optuzenih (O/O) u krivicnim predmetima u svih pet ze-
malja u regionu, kao i rad ¢lanova ekspertskih grupa koji su raspravljali
o problemima u funkcionisanju krivi¢ne odbrane, pokazali su da se svih
pet zemalja regiona suocava sa ozbiljnim izazovima u osiguranju kvalite-
ta pristupa pravdi svim gradanima. U skladu sa prijedlozima gore nave-
dene analize, neophodno je identifikovati najvaznije stvari koje uticu na
utvrdivanje i rad transparentnog sistema odbrane po sluzbenoj duznos-
ti — posebno u slucajevima dodjeljivanja branioca po sluzbenoj duznosti
O/0 licima, kao i moguc¢nosti za uspostavljanje alternativnih modela u
odbrani po sluzbenoj duznosti.

U skladu sa odredbama zakona o krivi¢nim postupcima u Albaniji, Bosni
i Hercegovini, Kosovu, Makedoniji i Srbiji, besplatna pravna pomo¢ se
pruza svim licima koja su optuzena za odredena krivi¢na djela, a koja nisu
u stanju da sebi plate advokata. Medutim, iskustvo je do sada pokazalo da
se svih pet zemalja suocava sa problemima sprovodenja zakona u prak-
si, kao i sa obezbjedenjem adekvatnog pristupa pravdi svim licima. Kao
najvazniji problemi u pruzanju adekvatne odbrane po sluzbenoj duzno-
sti navode se sljedeci: nedostatak transparentnosti u pruzanju adekvatne
odbrane po sluzbenoj duznosti, neadekvatna i neblagovremena nadokna-
da odabranim advokatima, kao i njihova stru¢nost u pruzanju odbrane
0O/0 licu.
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Predmet ovog istrazivanja jeste da procijeni postojece zakone i praksu po
pitanju pruzanja odbrane po sluzbenoj duznosti u Albaniji, Bosni i Herce-
govini, Kosovu, Makedoniji i Srbiji, a u vezi sa postoje¢cim medunarodnim
standardima i praksom u ovoj oblasti. Stoga, fokus je na nac¢inu imeno-
vanja, placanju i stru¢nosti advokata koji pruzaju odbranu po sluzbenoj
duznosti O/O licima. S obzirom da pripadnici manjina/ugrozene grupe
¢esto imaju probleme u ostvarivanju svojih prava kod advokata i u adek-
vatnom zastupanju u krivicnim postupcima, poseban dio istrazivanja se
posvecuje ovim pitanjima.

Cilj ovog istrazivanja jeste da se identifikuju najvaznije prepreke i izazovi
u utvrdivanju transparentnog i efikasnog sistema odbrane po sluzbenoj
duznosti u skladu sa domac¢im i medunarodnim standardima u svih pet
zemalja, kao i da se defini$u preporuke za poboljsanje postojeceg sistema
odbrane po sluzbenoj duznosti u regionu kako bi se poboljsao kvalitet
zastupanja O/O osoba. Osnovna premisa je ta, da reforme sprovedene u
oblasti krivi¢cnog prava u svih pet zemalja regiona nisu ostvarile o¢ekivane
rezultate, kao i ta da postoje odredeni problemi u funkcionisanju sistema
odbrane po sluzbenoj duznosti koji znacajno $kode njegovoj efikasnosti,
$to uti¢e na pruzanje efikasne odbrane O/O u krivi¢nim postupcima.

Bosna i Hercegovina je kao i druge zemlje, prihvatila obavezu da uskladi
pravni sistem sa standardima Savjeta Evrope i EU u ovoj oblasti. Reforma
sudstva u BiH pocela je 2003. godine. Iako je odreden broj znacajnih re-
formi sproveden u oblasti krivicnog procesnog prava, izvjestaji relevant-
nih institucija/organizacija ukazuju da sistem krivi¢nog procesnog prava
jo$ nije u potpunosti funkcionalan, kao i da ne obezbjeduje adekvatnu
zastitu ni pomo¢ svim licima kojima je potrebna pravna zastita tokom
¢itavog sudskog postupka.

Odnos izmedu advokata i njihovih klijenata regulisan je izmedu ostalog
Etickim kodeksom advokatskih komora i Zakonom o advokaturi. U sk-
ladu sa ovim dokumentima i medunarodnim standardima u ovoj oblasti,
advokati koji su O/O dodijeljeni kao branioci po sluzbenoj duznosti su
duzni da pruze efikasnu pravnu pomo¢ onim klijentima koji nisu u stanju
da istu priuste. Kada je rije¢ o ispunjavanju ovih obaveza u praksi, advoka-
ti u BiH suocavaju se sa razli¢im problemima. Ne postoji transparentan
mehanizam na snazi po kom se advokati po sluzbenoj duznosti odreduju
i ispla¢uju. Stavise, njihove nadoknade se obi¢no ne ispla¢uju na vrijeme.
Advokati smatraju da pitanje imenovanja, placanja i stru¢nosti advokata
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po sluzbenoj duznosti treba da bude osigurano, jer je optereceno nedo-
statkom transparentnosti, mogu¢om korupcijom i nejednakosti, Sto Steti
profesiji advokata, ali $teti pravu O/O da bude pravno valjano zastupan i
zasti¢en. Uprkos ¢injenici da postoje odredene organizacije koje nude be-
splatnu pravnu pomo¢, to je mnogo ¢e$ce prisutno u gradanskim nego u
krivi¢nim slu¢ajevima. Dodatno opterecenje se ogleda i u dalje prisutnom
nerazumijevanju izmedu advokata i nevladinih organizacija (OCD) koje
pruzaju besplatnu pravnu pomoc¢.

3. Opis problema

Imenovanje advokata po sluzbenoj duznosti: Iako su posljednjih godina ve-
like sume novca dodjeljivane za finansiranje odbrane po sluzbenoj duzno-
sti u BiH, podaci koji su dostupni u praksi pokazuju da samo nekoliko
privilegovanih advokata, za koje se Cesto tvrdi da dobijaju slucajeve zah-
valjujudi licnim poznanstvima, ima najvecu finansijsku korist od pruzanja
odbrane po sluzbenoj duznosti. Postojeci zakonski okvir BiH ne garantu-
je pravi¢nu raspodjelu odbrane po sluzbenoj duznosti, a ¢esto je slucaj u
praksi da se samo nekoliko advokata pojavljuje kao advokati koji se dod-
jeljuju po sluzbenoj duznosti. U isto vrijeme, postoje istaknuti advoka-
ti sa dugogodi$njim stru¢nim iskustvom u oblasti krivi¢nog prava koji
nikada nisu dobili nijedan slucaj gdje su bili dodjeljeni kao branioci po
sluzbenoj duznosti. Takode, Cesto je slucaj u praksi da iako su ti advokati
pozvani od strane zvani¢nog organa da rade kao branioci po sluzbenoj
duznosti, obi¢no se naglasava da oni moraju do¢i u sud istog trena, $to u
vedini slucajeva nije izvodljivo (na primjer, zbog geografske udaljenosti,
¢injenice da su trenutno van zemlje ili ve¢ imaju zakazano sudenje).

Zakoni o krivicnim postupcima u Bosni i Hercegovini predvidaju da
pod odredenim zakonom odredenim okolnostima osumnjicenima, pri-
likom prvog ispitivanja, odnosno O/O prilikom izjasnjenja o prijedlogu
za odredivanje pritvora, odnosno okrivljenom u vrijeme dostavljanja op-
tuznice mora biti predocen spisak advokata po sluzbenoj duznosti ukoliko
nisu u stanju da se sami brane ili da angazuju advokata. Osumnjicenima/
optuzenima se mora omoguciti da sami nezavisno odaberu advokata koji
¢e ih braniti. Iako je licima u pravosudu zabranjeno da predlazu ili uti¢u
na O/O osobe prilikom izbora advokata po sluzbenoj duznosti, u praksi je
bilo slucajeva kada O/O nisu imali priliku da sami odaberu svog advokata
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ili im je isti dodjeljen bez njihovog znanja ili sud nije prihvatio njihov
izbor advokata po sluzbenoj duznosti.

Takode, desavalo se da odredeni sluzbenici “predloze” ili “promovisu”
O/O0 licima odredene advokate, a zatim se O/O pojedinac pojavi pred su-
dom i kaze ime svog advokata po sluzbenoj duznosti i prije nego $to mu/
joj se ponudi spisak advokata po sluzbenoj duznosti. U ovakvim slucaje-
vima ocigledno da je odabir advokata bio sugerisan osumnji¢enima, ali je
ove tvrdnje je jako tesko dokazati. Sudski zapisi sa saslusanja, koji ¢esto ne
sadrze dovoljno informacija o izboru advokata, uglavnom konstatuju da
je O/0 licu prezentovan spisak advokata po sluzbenoj duznosti, a zatim
slijedi informacija o odabranom advokatu. S obzirom da O/O ne potvr-
di ta¢nost ovih navoda sopstvenim potpisom, ne moze se sa sigurnos¢u
tvrditi da je pravo O/O lica da nezavisno odabere advokata po sluzbenoj
duznosti ispostovano.

Iskustvo iz dosadasnje prakse pokazalo je primjere razli¢itih nepravil-
nosti pri dodjeljivanju advokata po sluzbenoj duznosti od strane raznih
zvani¢nih organa. Cesto se kaze da je upravo zakonska odredba koja omo-
gucuje O/0 licu odabir advokata po sluzbenoj duznosti zapravo jedan od
problema. Medutim, praksa je pokazala da u stvari ne postoji realna mo-
guc¢nost da O/O odabere advokata. Situacije gdje iskusni advokati imaju
malo ili uopste nemaju slucajeve u kojima su ucestvovali kao advokati
po sluzbenoj duznosti ukazuju da takve situacije nisu posljedica neza-
visne volje O/O lica, ve¢ predstavljaju mjeSavinu razlicitih uticaja - uticaj
policije, tuzioca, direktni uticaj suda ili uticaj sudske policije.

Svi ovi navodi ukazuju da postoji opravdanost sumnje u korupciju pri
odredivanju advokata po sluzbenoj duznosti, sto uzrokuje $tetu svim
onim licima koja svoj posao obavljaju profesionalno, savjesno i valjano.
Medutim, u ovom slucaju sud ne moze da utice na situaciju kada se O/O
pojavi na saslusanju na kom se odreduje o izboru advokata po sluzbenoj
duznosti kada je O/O ve¢ odabrao advokata kog Zeli da angazuje. Sud
mora da postuje odredbe Zakona o krivicnom postupku, koji nalaze da je
O/0 licu dato pravo da odabere advokata iako u odredenim slucajevima
postoje indicije da je to pravo zloupotrebljeno. Takode, u praksi je bilo
slucajeva kada je O/O angazovao advokata a zatim, nakon dvije ili trije
radnje preduzete od strane tog advokata, O/O bi izjavio da nema novca da
istog plati. Tako bi sud dodijelio advokata po sluzbenoj duznosti, i to onog
advokata koji je na pocetku angazovan od strane O/O.
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Do 2009. godine Zakon o krivicnom postupku Bosne i Hercegovine omo-
gucavao je sudskom vije¢u da odabere advokata po sluzbenoj duznosti u
ime O/O kada O/O odbije da to u¢ini. Nakon izmjena i dopuna zakona,
u slucajevima kada O/O odbije da odabere advokata, isti mu je dodjel-
jivan onim redoslijedom koji je odreden spiskom advokata. Iako je ova
izmjena i dopuna zakona trebalo da omoguc¢i jednak izbor svih advokata,
u praksi se i dalje javlja situacija da se slucajevi dodjeljuju samo neko-
liko advokata. U skladu sa postoje¢im zakonskim odredbama, jedan od
problema jeste i moguc¢nost da O/O ima viSe angazovanih advokata, dok
postoji ogranicenje kada su u pitanju advokati po sluzbenoj duznosti -
jedan O/O, jedan advokat. Tako se dolazi do situacije u praksi da postoje
slucajevi u kojima ima do deset O/O, gdje se advokatima odbrane placa za
svakog O/O, $to nepotrebno stvara ogromne troskove.

Iako se na listi moguc¢ih advokata nalazi veliki broj pravnih zastupni-
ka, generalno samo je manja grupa advokata poznata po zastupanju po
sluzenoj duznosti O/O lica i oni su najc¢es¢e odabrani od strane O/O koji
su loseg imovinskog stanja. Advokati koji su ¢esto odabrani od strane
O/0 imaju toliki broj slu¢ajeva da imaju zaradu koja je znacajno iznad
prosje¢ne zarade advokata u BiH. Zastupanje u viSe stotina predmeta
od strane jednog advokata izaziva sumnju u kvalitet odbrane koji mogu
omoguciti svojim branjenicima.

Plaéanje advokatima po sluzbenoj duznosti. Advokat ima pravo da primi
novéanu naknadu za svoj rad u skladu sa tarifom koju je odredila ad-
vokatska komora u saradnji sa ministarstvom pravde. Iznos naknade za
rad advokata zasnovan je na vrsti postupka, preduzetim radnjama, vri-
jednosti spora ili izrecene kazne, kao i drugim parametrima odredenim
tarifom. Odluke o sudskim troskovima donesene od strane suda i drugih
organa odreduju iznos naknade za pravnu pomoc¢ koju izvrsi advokat, a u
skladu sa tarifom koja je bila na snazi u vrijeme pruzanja pravne pomoci.
Nakon zavrdetka sudskog postupka, advokat obracunava iznos troskova
za svoj rad, sto poslije verificira nadlezni sud i vréi se isplata troskova.
Medutim, u praksi je slucaj da pojedini advokati ¢ekaju i nekoliko godina
da im se uplati zaradeni novac, a uslijed nedovoljnih finansijskih resursa
u budzetima.

Slijedeci praksu pojedinih zemalja u regionu, Zakon o advokaturi Repub-
like Srpske predvida da iznos naknade za advokate u Republici Srpskoj
odreduje Vlada RS u skladu sa prijedlogom Ministra pravde. Dalje, pred-
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videno je da ¢e Vlada odobriti izmjene i dopune Zakona o iznosu nak-
nade i placanja advokata po sluzbenoj duznosti tako $to ¢e se postovati
rok od 60 dana nakon stupanja zakona na snagu. Medutim, ove izmjene i
dopune jo$ uvijek nisu poznate javnosti. Kao jedan od razloga zbog ko-
jih se odugovlaci sa objavljivanjem ovih odluka navodi se ¢injenica da se
troskovi advokata po sluzbenoj duznosti isplacuju iz entitetskog budzeta,
zbog ¢ega Vlada RS nastoji zadrzati odredeni uticaj na odredivanje iznosa,
kao $to ima u svim drugim slucajevima gdje se sredstva isplac¢uju iz budze-
ta. Dalje, navedeno je da advokati po sluzbenoj duznosti imaju odredene
beneficije u poredenju sa advokatima koji nisu izabrani na ovaj nacin.

Naknade za advokate po sluzbenoj duznosti u Bosni i Hercegovini is-
plac¢uju se u skladu sa Odlukom Suda BiH, kao i tarifama koje odrede
advokatske komore. Stoga, advokati odbrane po sluzbenoj duznosti na-
placuju svoje usluge u iznosu uskladenim sa postoje¢im tarifama advoka-
ta u krivi¢cnim postupcima (100%), §to predstavlja znacajne troskove za
budzet na svim nivoima Bosne i Hercegovine. Po ovom pitanju, BiH pred-
stavlja izuzetak u poredenju sa drugim zemljama regiona, gdje je iznos
koji se isplacuje advokatima odbrane uglavnom jednak iznosu od 50%
od tarifa utvrdenih od strane advokatske komore. Vec¢ina advokata koje
smo kontaktirali slazu se da su postojece tarife za advokate po sluzbenoj
duznosti visoke, kao i da predstavljaju znacajan teret za budzete. Slazu se
da bi naknade trebalo prilagoditi ekonomskoj situaciji u zemlji. Dalje, ¢ini
se da je odbrana po sluzbenoj duznosti atraktivna pojedinim advokatima
s obzirom da im nudi mogu¢nost zarade, koja je daleko iznad prosje¢ne
zarade u zemlji. Uprkos odredenim inicijativama za smanjenje postojecih
tarifa, koje su ¢ak pokrenuli advokati, znacajni koraci po ovom pitanju jo$
uvijek nisu ucinjeni.

Finansiranje odbrane po sluzbenoj duznosti se ¢esto smatra jednim od
vodec¢ih problema sa kojim se advokati susre¢u u praksi uslijed niskih
iznosa koji se placaju odbrani po sluzbenoj duznosti, kao i zbog nere-
dovnih isplata troskova za ovu vrstu odbrane. Nedostatak sredstava u
budzetu prestavlja jedan od glavnih razloga zasto se kasni sa isplatom ad-
vokatima po sluzbenoj duznosti. Pored toga, pojedini advokati pominju
mogucnost da se odredeni troskovi nikada i ne isplate uslijed zastare fi-
nansijskih potrazivanja. Medutim, advokati su duzni da placaju poreze
bez obzira na kasnjenje isplata za odbranu po sluzbenoj duznosti.
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Kasnjenje u isplatama advokatima odbrane po sluzbenoj duznosti od
strane suda mozZe da utice na kvalitet odbrane pa tako i na pravo osumn-
jicenog ili optuzenog na pravi¢no sudenje. Iskustva iz prakse pokazala su
da su advokati odbrane po sluzbenoj duznosti koji su zastupali optuzene
pred kantonalnim i okruznim sudovima ¢ekali na isplatu svojih zarada i
po nekoliko godina, kao i da su koristili sopstvena sredstva kako bi platili
odbranu. Tarife u Sudu BiH su znacajno manje u poredenju sa drugim
sudovima, iako se ova institucija bavi najtezim zlo¢inima, poput ratnih
zlo¢ina. Medutim, naknade za rad advokata pred ovim sudom su redovne
i to je jedan od glavnih razloga zasto pojedini advokati cesce prihvata-
ju sluc¢ajeve pred ovim sudom. Informacije koje su prikupljene od strane
advokata ukazuju da je ova tarifa u najve¢em broju slucajeva prihvatljiva
za kolege koje Zive i rade u Sarajevu ili u okolini Sarajeva, gdje je sjediste
Suda BiH. Sudenja traju kratko, tarifa je znacajno niza u poredenju sa
drugim sudovima, placa se samo prisustvo na rocistu, $to sve uti¢e na
mogucnost advokata koji dolaze iz drugih gradova BiH da ucestvuju na
sudenjima.

Strucnost advokata po sluzbenoj duznosti: U skladu sa postoje¢im zakon-
ima, advokati imaju obavezu da neprekidno ucestvuju u profesionalnim
obukama i da sti¢u nova znanja i vjestine, koje su neophodne za profe-
sionalno, nezavisno, efikasno i eti¢ko obavljanje advokatskog posla, i koja
su u skladu sa programima profesionalnih obuka advokatske komore.
Advokatske komore RS i Federacije BiH imaju primarnu odgovornost za
profesionalnu obuku i stru¢ni razvoj advokata. U vezi sa tim, Advokatska
komora Federacije BiH organizuje obuke za advokate, ali prevashodno
ohrabruje advokate da prisustvuju seminarima koje organizuje relevantne
institucije po pitanju izmjena u zakonima, §to podrazumijeva i seminare
o krivi¢cnom pravu koje organizuje Sud BiH. Advokatska komora RS or-
ganizuje rasprave o pravnim pitanjima na svojoj godisnjoj konferenciji.

Spisak advokata koji su ovlasteni da zastupaju O/O lica pred Sudom
BiH utvrduje se i azurira preko Odsjeka krivicne odbrane (OKO) na
mjese¢nom nivou. Kako bi se osigurali najvisi standardi zastupanja O/O,
Sud BiH trazi od advokata da pokazu svoje znanje o relevantnom pravu
prije nego $to se nadu na listi ili im se dozvoli da se pojave pred Sudom.
Podnosilac prijave za gore navedeni spisak mora da bude validan ¢lan Ad-
vokatske komore RS ili Federacije BiH, i mora da ima najmanje sedam
godina radnog iskustva u praksi kao advokat, sudija ili tuzilac u pravnim
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pitanjima kako bi bio imenovan kao jedini advokat ili primarni advokat.
Kad je u pitanju kriterijum znanja, advokati moraju da posjeduju znanje
i stru¢nost u relevantnim oblastima prava u skladu sa kriterijumima ut-
vrdenim od strane OKO. Odjeljenje za ratne zloc¢ine Suda BiH zahtijeva
da svi advokati koji bi branili lica optuzena za ratne zlo¢ine, a koja nikada
nisu branila lice optuzeno za ratni zlo¢in, zavrse specijalnu jednodnevnu
obuku. Ovaj kriterijum znanja se ispunjava ili ve¢ postoje¢im relevantnim
iskustvom ili u¢es¢em na alternativnoj obuci koju organizuje OKO, a ista
je potrebna samo za advokate koji se bave ratnim zlo¢inima.

Ovaj sistem funkcioni$e prethodnih 10 godina i smatra se jednim od na-
jboljih opcija u pogledu kriterijuma za imenovanje advokata u krivi¢nim
predmetima u BiH. Do sada je otprilike 250 advokata odobreno od strane
OKO da ucestvuju u predmetima ratnih zlo¢ina pred Sudom BiH. Pored
toga, jedan broj nevladinih organizacija saraduje sa advokatskim komora-
ma RS i Federacije BiH, kao i sa organima vlasti kako bi se obezbijedili
obrazovni treninzi za advokate i druge profesionalce u sudstvu. U slucaje-
vima kada advokati ne ispunjavaju standardne kriterijume da bi se pojavi-
li pred Sudom BiH, Zakon o Sudu BiH ima odredbu po kojoj se takvi ad-
vokati “specijalno primaju”. Sudije ¢e takode imati mogu¢nost da posebno
odaberu advokate iz BiH koji nisu na spisku ovlastenih advokata, kada je
u interesu pravde da se to ucini. Sudije ¢e takode imati pravo da odrede
strane advokate, tamo gdje njihova stru¢nost i pravo na pravi¢no sudenje
to zahtijevaju. Sve prijave za specijalni prijem moraju biti predate Sudu.

Kvalitetna odbrana O/O lica se moze obezbijediti jedino od strane ad-
vokata koji imaju relevantno profesionalno znanje i iskustvo. Kako bi se
povecala i stru¢nost advokata i kvalitet odbrane, neophodno je organizo-
vati obuku za advokate pri nizim sudovima i neophodno je stvoriti obav-
eznu neprekidnu pravnu edukaciju. Kada je u pitanju kvalitet odbrane po
sluzbenoj duznosti, ¢esto je slucaj da advokati imaju vise rocista u jednom
danu tako da je prakti¢no nemoguce spremiti adekvatnu odbranu za svaki
slu¢aj. U takvim okolnostima, O/O ne moze imati kvalitetnu odbranu.

Informacije ili ¢injenice koje bi mogle posluziti kao dokaz odbrani u
sudenju moraju biti dostupne braniocu. Advokat odbrane, osumnjiéeni ili
optuzeni ima pravo na kopije dokumenta nakon izricanja presude. Medu-
tim, u praksi su advokati koji su uklju¢eni u odbranu osumnjic¢enog ili
optuzenog Cesto isticali da im tuzilac ne dozvoljava da pristupe spisima ili
dokazima prije donosenja presude. Na primjer, advokati koji ucestvuju u
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slu¢ajevima ratnih zloc¢ina pred Sudom BiH isticali su sljedece - dokazi i
relevantna dokumentacija im je data na CD-u za vrijeme rocista, ali ad-
vokatima nije dozvoljeno da donose laptopove u sud. Pored toga, dokazi
su kategorisani kao tajni u skladu sa Zakonom o zastiti tajnih podataka.
Na osnovu ovoga, samo je tuziocu i sudu dozvoljeno da imaju uvid u ove
dokaze koji bi mogli biti ozbiljan problem za O/O jer je nemoguce da ad-
vokat prezentuje odbranu bez uvida u dokaze protiv O/O. Svi ovi faktori
bi mogli da uti¢u na kvalitet odbrane.

4.  Prijedlozi za poboljsanje

» Uvodenje standarda u ograni€enju broja preuzetih odbrana po
sluzbenoj duznosti na godiSnjem nivou

U okviru ve¢ postojeceg sistema odbrane po sluzbenoj duznosti, a da
bi se rijesili navedeni problemi kada je u pitanju imenovanje, potrebno
je ograniciti broj preuzetih odbrana po sluzbenoj duznosti po advokatu
na godi$njem nivou. Ogranicenje broja preuzetih odbrana po sluzbenoj
duznosti na godis$njem nivou bi uticalo:

" na transparentnije kori§¢enje liste advokata za odbranu po sluzben-
0j duznosti u smislu da bi advokati bili birani po tome da li suiu
kojoj mjeri ostvarili godi$nji dozvoljeni broj predmeta koji su preu-
zeli kao branioci po sluzbenoj duznosti i na taj nacin bi se smanjio
broj izbora samo nekoliko ,,odabranih advokata®

=  advokati nisu u moguc¢nosti da ostvare kvalitet u pojedina¢nim sud-
skim postupcima ukoliko su preoptereceni velikim brojem preuze-
tih predmeta. Ograni¢avanjem broja dozvoljenih predmeta na go-
didnjem nivou bi dalo dovoljno vremena da se branioci kvalitetno
upoznaju i pripreme za predmete u kojima su izabrani da budu
branioci po sluzbenoj duznosti.

Uspostaviti jedan od dva nacina kontrole evidencije o ograni¢enom bro-
ju predmeta na godi$njem nivou koji preuzima advokat po sluzbenoj
duznosti:

I. Samu evidenciju o broju preuzetih odbrana po sluzbenoj duznosti
vodi sud, shodno tome, potrebno je unaprijediti CMS na nacin da
ukljucuje podatke:

= o trenutnoj zauzetosti/dostupnosti advokata na listi;
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= broju predmeta preuzetih po sluzbenoj duznosti jednog advokata
(uzimajuc¢u u obzir dozvoljeni broj predmeta na godi$njem nivou);

®  duzini trajanja predmeta preuzetih po sluzbenoj duznosti pred
sudovima.

Odabir/imenovanje branioca po sluzbenoj duznosti bi trebalo da vrsi sud
na taj nacin da bi iz CMS-a preuzimao listu raspolozivih advokata nasum-
icno poredanih (na ovaj nacin bi se izbjegao raspored advokata na listi po
imenu/prezimenu). U ovom slucaju, sudija koji je nadlezan u predmetu
predocio O/O licu listu advokata izvuc¢enu iz CMS-a na, te O/O omogucio
izbor branioca po sluzbenoj duznosti sa ponudene liste.

II. Druginacin evidencije o broju preuzetih odbrana po sluzbenoj duzno-
sti vodi Advokatska komora (FBIH i RS) putem softvera i to na nacin:

= Da se softverom povezu sudovi u BiH i advokatske komore u BiH,
na nacin da evidencija o imenovanju advokata po sluzbenoj duzno-
sti bude unesena u pomenuti softver. Pristup softveru bi imali su-
dovi i advokatske komore. Rezultati o evidenciji i broju preuzetih
predmeta bi bili azurirani i postavljeni na web stranice advokatske
komore. Tako da tu postoji transparentniji uvid u spisak preuzetih
predmeta po sluzbenoj duznosti

» Uvodenje tzv. ,sukoba interesa” u odabiru branioca po sluzben-
oj duznosti i veca kontrola od strane Suda za provjeru imovin-
ske karte osumji¢enog/optuzenog

U praksi, a postojeci zakoni u BiH to ne onemogucavaju, desava se da
O/0O odabere advokata po svom izboru i to putem punomoci, gdje sam
O/0 vrsi placanje usluga advokata/branioca. Nakon prvenstvenog odabi-
ra advokata, a tokom postupka pred sudom, O/O otkaze punomoc¢ koju je
dao advokatu za zastupanje, i zatrazi od suda da mu se dodijeli advokat po
sluzbenoj duznosti. Biraju¢i sa liste ponudenih advokata, bira istog onog
advokata kojeg je prvenstveno izabrao po punomodi. U ovom slucaju, po-
trebno je izvréiti detaljnu analizu imovine O/O lica, kako bi se istinski
utvrdilo imovnske stanje a ne da je doslo do prevare od strane O/O i ad-
vokata. Kada se vrsi izbor advokata po sluzbenoj duznosti, pla¢anje tako
izabranog advokata pada na teret drzave/entiteta.
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Upravo na osnovu navedenih problema koje se desavaju u praksi, pot-
rebno je uvesti da jednom izabran advokat putem punomod¢i ne moze
biti, kasnije u istom predmetu u postupku pred sudom i izabrani advokat
po sluzbenoj duznosti (,sukob interesa®). Kontrolni mehanizam u spro-
vodenju ovog standarda bi bio sud. Uvodenjem ovog standarda, uticalo bi
se na to:

= daseizdvajanje sredstava za placanje advokata po sluzbenoj duzno-
sti koja padaju na teret drzave, znatno smanjuje;

= pravilno kori$¢enje liste advokata po sluzbenoj duznosti u pravcu
smanjivanja broja izbora samo nekoliko “odabranih advokata”

= kontrola koja dolazi od strane suda, bi bila dosljednija u oblasti
provjere imovinske karte koju dostavlja osumnjiceni/optuzeni.

» Veca odgovornost sudova u Bosni i Hercegovini

Najociglednije pitanje po pitanju zastite prava optuzenog jeste imenovan-
je advokata po sluzbenoj duznosti. Postoje¢a praksa omogucuje pojavu
korupcije i ozbiljno ugrozava prava optuzenog. Ova tema zahtijeva javnu
raspravu, kao i potpunu uklju¢enost svih aktera. Kako bi se sprijecila ko-
rupcija i nejednaki tretman advokata, jedno od moguc¢ih rjesenja bi bila
stroga prevencija koruptivne prakse, kao i veca uklju¢enost sudova. Ovo
podrazumijeva rigoroznu borbu protiv korupcije, ¢este kontakte izmedu
suda i advokatske komore, kao i administrativne i krivi¢ne postupke pro-
tiv sluzbenika suda i advokata koji su ucestvovali u nezakonitim radnja-
ma. Ovo rjeSenje je brzo i jednostavno i ne zahtijeva promjene postojeceg
zakona niti dodatne troskove za budzet. S druge strane, ovo rjesenje zahti-
jeva visok nivo integriteta i svjesnosti po pitanju znacaja vladavine prava
medu svim relevantnim licima koja donose odluke u sudovima i komora-
ma. Ovo je tesko ocekivati u zemljama koje nemaju dovoljno razvijen ste-
pen demokratije i pravne tradicije. Nazalalost, sve zemlje Balkana spadaju
u ovu grupu, uklju¢ujué¢i medu njima, i Bosnu i Hercegovinu.

» AZuriranje spiskova advokata po sluzbenoj duznosti u ad-
vokatskim komorama

Drugo moguce rjesenje zahtijeva odredene pravne promjene i nove meh-
anizme za poboljsanje prakse imenovanja advokata po sluzbenoj duznos-
ti. Najvazniji dio ovog rjeSenja jeste jacanje uloge advokatskih komora. Na
prvom mjestu, mora se azurirati spisak advokata po sluzbenoj duznosti na
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nesto redovnijoj osnovi (nekoliko puta tokom godine). Komore treba da
budu sastavni dio postupka i njihova uloga je veoma vazna u obezbjeden-
ju pravi¢nog sistema imenovanja. Sistem koji pruza pravi¢an tretman ad-
vokata nije vazan samo za advokate, nego i za prava optuzenog. Optuzeni
mora da ima moguénost da bude zastupan pred sudom od strane advoka-
ta koji su odabrani u pravi¢nom i transparentnom postupku, a ne na os-
novu korupcije. Korumpirani sistem proizvodi nizi nivo kvaliteta i ozbilj-
no ugrozava prava lica koja su dio sudskog postupka. On takode urusava
cjelokupan sistem vladavine prava i zastite ljudskih prava u zemlji.

» Uvodenje kriterijuma za upis advokata na listu odbrana po
sluzbenoj duznosti

Druga vazna stvar jeste stvaranje specijalnog spiska advokata u krivi¢nim
postupcima. Ovaj spisak bi omogucio da O/O odaberu najkvalifikovani-
je advokate i da im se tako omoguci da ostvare svoja prava na najpro-
fesionalniju odbranu. Nesumnjivo pravo svake osobe jeste da odabere
najkvalitetnijeg advokata koji ¢e ga zastupati pred sudom. Cinjenica da
odredeno lice nije u stanju (iz bilo kakvih razloga) da plati advokata ne
treba da znaci da kvalitet usluge treba da bude nizi ili da ne bude isti kao
kod lica koje moze da priusti advokata. U okviru stvaranja $to bolje liste,
potrebno je uspostaviti kriterijume na osnovu kojih bi samo oni advokati
koji ih ispunjavaju, bili ukljuceni u listu advokata za odabir po sluzbenoj
duznosti. Ovi kriterijumi bi trebali da sadrze:

B Jskustvo u radu kao advokat;

" Prisustvo obaveznim edukacijama koje realizuju advokatske ko-
more u BiH, kao i druge institucije za edukaciju advokata (npr. Ods-
jek krivi¢ne odbrane).

Uspostavljanje kriterijuma bi trebalo da je propisano ZKP-om ili dru-
gim zakonskim odredbama, kao i odgovaraju¢im entiteskim zakonima o
advokaturi.

» Uniformne naknade za sve advokate po sluzbenoj duznosti u
cijeloj drzavi

Kako bi se poboljsala ova oblasti, takode je neophodno promijeniti nacine

placanja naknada advokatima. Vecina problema u dosadasnjoj praksi bi

mogla biti rijeSena dosljednom primjenom zakona. Pojedini problemi
ipak zahtijevaju nove zakonske odredbe. Takode, tarifa treba da budu uni-
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formna u cijeloj drzavi i svi sudovi bi trebalo da imaju istu tarifu za iste
pravne poslove. Tarifu treba detaljno razmatrati s obzirom na ¢injenicu
da trenutno postoje odredena neuskladena rjesenja (pojedini poslovi ad-
vokata uopste nisu placeni, a opet, neki drugi su previse skupi). Postojeca
praksa koja podrazumijeva placanje nakon citavog postupka je neprih-
vatljiva i nepravi¢na, imajuci u vidu duzinu trajanja sudskog postupka u
BiH. Isplate treba da budu vr$ene nekoliko puta tokom trajanja sudskog
postupka ili na mjese¢noj osnovi.

» Potpuna odgovornost komora po pitanju obavezne edukacije
i vodenja evidencije o kompetencijama advokata po sluzbenoj
duznosti

Obuka i poboljsanje vjestina advokata po sluzbenoj duznosti predstavljaju
vazan dio reformi cjelokupnog sistema. Advokati koji ne posjeduju dovol-
jnu stru¢nost bi mogli da prouzrokuju ozbiljnu stetu O/O licu i znacajno
ugroze sustinu prava O/O. Cjelokupan sistem izgradnje znanja i kompe-
tencija advokata po sluzbenoj duznosti bi trebalo da bude odgovornost
advokatskih komora u BiH. Komore bi trebalo da organizuju treninge i
druge oblike edukacije, koje bi bile obavezne za sve advokate, ali i da vode
evidenciju o svim advokatima u tom kontekstu. Ovi spisi treba da imaju
precizne podakte o specificnom znanju i vjestinama advokata, iskustvu u
posebnim postupcima, kao i jasnu procjenu rezultata ostvarenih tokom
edukacija. Obuke bi trebalo da budu specijalizovane, a takode treba da
bude propisan minimum znanja i kompetencija advokata pravilnikom
komora. Jedno od mogudih rjesenja se ogleda u formiranju posebnog
odjeljenja unutar komora, koja bi se bavila osmisljavanjem i realizacijom
edukacija advokata po sluzbenoj duznosti.

3. Preporuke

Kako bi se postigli svi rezultati iz ovog dokumenta, potrebno je sprovesti
sljedece prakti¢ne korake:

» Uvodenje standarda u ograni€enju broja preuzetih odbrana po
sluzbenoj duznosti na godiSnjem nivou po advokatu;

» Uvodenje tzv. ,sukobainteresa” u odabiru branioca po sluzben-
oj duznosti, tj. da branilac po punomocdi ne moze biti i branilac
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po sluzbenoj duznosti u istom slucaju ukoliko se okrivljeni u
toku procesa izjasni da ne moze sam placati dalju odbranu.
Izuzeda bi trebala biti moguéa samo u sluc¢ajevima kada sud ut-
vrdi da je to u jasnom interesu pravde;

» AZuriranje spiskova advokata po sluzbenoj duznosti u advo-
katskim komorama, prateéi zauzetost advokata, postignute re-
zulate, te vjestine i znanja;

» Uvodenje kriterijuma za upis advokata na listu odbrana po
sluzbenoj duznosti koji se odnose na njihove specifi¢cne kom-
petencije i znanja, a koji su dokumentovani;

» Uniformne naknade za sve advokate po sluzbenoj duznosti u
cijeloj drzavi;

» Potpuna odgovornost komora po pitanju obavezne edukacije i
vodenja evidencije o advokatima po sluzbenoj duznosti.
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